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Dear Ms. Wydra:

On behalf of Sierra Watch and Mountain Area Preservation (“MAP”), we have
reviewed the Draft Environmental Impact Report (“DEIR”) prepared for the Martis
Valley West Parcel Project (“MVWP” or “Project”). Sierra Watch is a California-based
non-profit organization formed to assist Sierra-based groups with education and
information so that they can participate effectively in local planning processes. MAP is a
Truckee-based environmental advocacy non-profit organization formed in 1987 to
preserve the Truckee region’s community character and natural environment for present
and future generations. Both groups are committed to working constructively with the
County and other affected jurisdictions, as well as the applicants, to ensure that
development in eastern Placer County does not impair the regional environment or the
rural character of the Sierra Nevada.

We respectfully submit these comments to help ensure that agency decision-
makers fully comply with the California Environmental Quality Act (“CEQA”), Public
Resources Code § 21000 et seq. While our clients applaud the Project proponents’ and
the County’s efforts to date to preserve the parcel to the East of SR 267 (“East Parcel”),
they remain deeply concerned about the far-ranging environmental impacts the Project
would have on the Martis Valley, Lake Tahoe, and beyond.
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After carefully reviewing the DEIR for the Project, we have concluded that it fails
in numerous respects to comply with the requirements of CEQA. As described below,
the DEIR violates this law because it fails to: (1) adequately describe the Project, (2)
properly assess the Project’s cumulative impacts, (3) analyze the significant
environmental impacts of the Project or propose adequate mitigation measures to address
those impacts, and (4) undertake a legally sufficient study of alternatives to the Project.

“The Environmental Impact Report (“EIR™) is ‘the heart of CEQA.”” Laurel
Heights Improvement Ass' n v. Regents of University of California (1988) 47 Cal.3d 376,
392 (“Laurel Heights 1) (citations omitted). It “is an environmental ‘alarm bell” whose
purpose it is to alert the public and its responsible officials to environmental changes
before they have reached ecological points of no return. The EIR is also intended ‘to
demonstrate to an apprehensive citizenry that the agency has, in fact, analyzed and
considered the ecological implications of its action.” Because the EIR must be certified
or rejected by public officials, it is a document of accountability.” Id. (citations omitted).

Where, as here, the environmental review document fails to fully and accurately
inform decision-makers, and the public, of the environmental consequences of proposed
actions, it does not satisfy the basic goals of the statute. See Pub. Res. Code § 21061
(“The purpose of an environmental impact report is to provide public agencies and the
public in general with detailed information about the effect that a proposed project is
likely to have on the environment; to list ways in which the significant effects of such a
project might be minimized; and to indicate alternatives to such a project.”). As a result
of the DEIR’s numerous and serious inadequacies, there can be no meaningful public
review of the Project. Placer County must revise and recirculate the DEIR in order to
permit an adequate understanding of the environmental issues at stake.

l. The Project Description IsIncomplete, Unstable, and I naccur ate.

CEQA'’s most fundamental requirement is that an EIR contain an accurate,
complete, and stable project description. See County of Inyo v. City of Los Angeles
(1977) 71 Cal.App.3d 185; see also CEQA Guidelines § 15124. Without a complete
project description, an agency and the public cannot be assured that all of a project’s
environmental impacts have been revealed and mitigated.

The DEIR is flawed from the outset because it rests on an incomplete and
inaccurate description of the Project. The DEIR improperly segments development on
the Tahoe Basin portion of the property. Moreover, the DEIR fails to adequately describe
the Project components for the portion of development that is outside of the Basin. These
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problems with the project description undermine the analysis in the DEIR. Consequently,
a revised DEIR must be prepared and circulated for public comment.

A.  TheProject Description | mproperly Segments Proposed Development
in the Tahoe Basin Portion of the MVWP.

CEQA requires an agency to analyze the environmental impacts of the complete
project, defined as the “whole of an action, which has a potential for resulting in either a
direct physical change in the environment, or a reasonably foreseeable indirect physical
change in the environment.” CEQA Guidelines 8 15378(a). Further, “project” means the
whole of the “activity which is being approved” and not “each separate government
approval.” Guidelines § 15378(c).

Equally important, CEQA requires an agency, in conducting environmental
review, to take an expansive view of the project so as to “maximize protection of the
environment.” Tuolumne County Citizens for Responsible Growth, Inc. v. City of Sonora
(2007) 155 Cal.App.4th 1214, 1223 (citation omitted) (“Tuolumne”). An agency may not
narrow the project description in such a way that minimizes the project’s impacts and
prevents full disclosure and public review. Courts have routinely found inadequate EIRS
that narrow the project description or analyze a smaller project than the one actually
proposed. Seee.g., Rural Land Owners Ass n v. City Council of Lodi (1983) 143
Cal.App.3d 1013 (finding inadequate an EIR for a general plan amendment that failed to
describe or analyze the full amount of development that would follow annexation of land
to the City).

Instead of analyzing the environmental impacts of the full amount of development
planned for the MVWP, the DEIR limits the Project and analysis to only that portion of
development planned outside of the Tahoe Basin. In the original Project application, the
MVWP included development on 112.8 acres in the Tahoe Basin, and required approval
of both Placer County and the Tahoe Regional Planning Agency (“TRPA”). See DEIR
Appendix A, Notice of Preparation (March 28, 2014) at 1. According to the Executive
Summary of the DEIR, “controversy” subsequently arose over the plans to develop in the
Tahoe Basin. DEIR at 2-7. “Therefore, the Specific Plan was revised so that the current
MVWPSP proposal does not propose any Area Plan or development within the Tahoe
Basin and the West Parcel is located outside of TRPA jurisdiction.” Id. The DEIR even
goes so far as to delete any description or mapping of the Tahoe Basin portion of the
West Parcel, even though the property is still under the same ownership as the remainder
of the West Parcel. See, e.g., DEIR Exhibit 3-2. Critically, the Project proponents have
not abandoned their intentions to develop this portion of the property.
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Indeed, the Project proponents have a pending proposal to develop this area with
the “Brockway Campground.” The proposal includes development of 550 “campsites,”
which include traditional tent-camping sites, camper sites, and eco-shelters. See Exhibit
1 (Placer County Community Development\Resource Agency Memorandum dated
October 20, 2015 Re: Update—Tahoe Area Projects). In addition to the campsites, the
Project proposes recreational amenities including a registration building, lodge,
swimming pool, restrooms, a pavilion, and on-site parking. 1d.; see also Exhibit 2
(TRPA application for Brockway Campground).

By “chopping” up the project into two pieces to avoid controversy, the DEIR does
exactly what CEQA proscribes. Bozung v. Local Agency Formation Com. (1975) 13 Cal.
3d 263, 279, 283-84. This unlawful segmentation is akin to the approach found invalid
long ago in the landmark Laurel Heights decision. Laurel Heights |, 47 Cal.3d 376. In
that case, the University of California San Francisco (“UCSF”) had purchased a 354,000-
square foot building, but prepared an EIR only for the initial occupation of 100,000
square feet by the School of Pharmacy. Id. at 393. UCSF argued that its future plans to
occupy the remainder of the building, not available for ten years, were speculative. Id. at
394. Further, like the County here, UCSF reasoned that, because these plans required
further approvals that would be evaluated in their own right, the agency could evaluate
the impacts of the potential expansion at a later time. 1d.

The Supreme Court rejected this argument, finding that: (1) UCSF officials’
statements regarding the likely future use of the additional area for offices and a
biomedical research facility rendered the future expansion “reasonably foreseeable”; and
(2) “an increase in the amount of space used from . . . 100,000 square feet to 354,000
square feet” made the future action “significant in that it will likely change the scope or
nature of the proposed initial project and its environmental effects.” 1d. at 398. Under
these circumstances, deferring environmental review to a later point, when “bureaucratic
and financial momentum” would make it difficult to deny the expansion, violated CEQA.
Id. at 395-96.

Here, the Brockway Campground development is far more defined than the future
expansion in Laurel Heights, which had not been precisely planned and was several years
away from being approved. Id. at 396-97. The Project proponents have already
developed a detailed application and submitted it to TRPA and the County. See Exhibits
1and 2. Because that application is currently undergoing review, there is no question
that the proposed Brockway Campground project is “reasonably foreseeable” under
Laurel Heights. Furthermore, there is no question that further development in the
sensitive Tahoe Basin would change the scope of the Project and its environmental
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effects. Indeed, the County essentially concedes that the controversy surrounding such
impacts is what led the County and the Project proponents to exclude development on the
Tahoe Basin parcel from the Project review.

The Project proponents argue they would implement the Project with or without
the Brockway development, but that is beside the point. The two endeavors are
undoubtedly connected—they are located on the same property (immediately adjacent to
one another) and proposed by the same Project proponents. The developments would
presumably use and impact many of the same resources, such as water, sewer, and
roadway systems. See, e.g., DEIR Appendix N at 1 (Water Supply Assessment prepared
for entire West Parcel, including Tahoe Basin portion).

There is good reason why CEQA requires two developments simultaneously
proposed for the same property by the same proponents to be viewed together in a single
EIR. Unlawful piecemealing of a project masks the project’s true effects by chopping
them into pieces. The combined impacts from the Project and Brockway Campground,
when viewed together, would no doubt be greater than the sum of the two parts.
Moreover, reviewing the two sets of development plans together, early in the planning
process, allows the County to assess more comprehensive mitigation and alternatives to
the larger project’s significant impacts. These opportunities may be unavailable later, if
the project’s footprint is already set in place. For example, the County could consider a
circulation system that functions for both the Project and the Campground, which could
be much better designed when viewing the two endeavors together. Further, the County
could consider minimizing or sharing common Project features, such as recreational
amenities.

Moreover, if the Martis West Project moves forward without consideration of the
entirety of the impacts from the Campground, by the time the Campground is considered
for approval there may be too much “bureaucratic and financial momentum?” to allow
proper consideration of changes to the whole Project design (such as reducing the overall
development footprint), much less to consider the alternative of leaving the entire site
undeveloped. Laurel Heights, 47 Cal.3d at 395; see also Fullerton Joint Union High
School Dist. v. State Board of Education (1982) 32 Cal.3d 779 (determining that an EIR
needed to be prepared before creating a new high school district in order to examine the
alternative of maintaining the status quo). Indeed, if the County approves the MVWP
first, it could unlawfully pave the way for the Brockway Campground without prior
environmental review of that proposal. For example, by approving a Water Supply
Assessment and roadway infrastructure that could serve both endeavors, the County is
approving a first step in development toward the Campground.
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In order to comply with CEQA’s mandates for information disclosure and
informed decision-making, the County must recirculate the DEIR to evaluate the
environmental impacts from the whole of the project. This would include all
development planned for the Martis Valley West Parcel, not just the development
planned for outside the Tahoe Basin. Moreover, because the Tahoe Basin portion is
subject to TRPA’s jurisdiction, the revised document may be circulated as a combined
DEIR and draft environmental impact statement (“DEIS”) as initially planned.

B. The Project Description IsUnstable and L acks Essential Infor mation.

In addition to improperly segmenting the Tahoe Basin portion from the Project,
the DEIR is also unstable in its description of that portion of the property and what is
included within the Project. The DEIR describes the West Parcel as including 1,052
acres. DEIR at 3-1. The first Notice of Preparation for the Project described the West
Parcel as 1,192 acres, which included the Tahoe Basin portion. DEIR, Appendix A.
That’s a difference of 140 acres. However, the Tahoe Basin portion of the West Parcel is
only 112.8 acres. Id. Thus, even under the DEIR’s truncated approach, there are 27.2
acres that the DEIR fails to include or explain.

The DEIR’s Project Description is also vague and incomplete as to which
approvals would occur as part of the Project, and which approvals would occur
subsequent to the Project. This distinction is important because subsequent approvals
must undergo a “conformity review process to determine consistency with the adopted
MVWPSP, CEQA, and other regulatory documents and guidelines.” DEIR at 3-7, 3-9.
“If a later activity would have effects that were not examined in the program EIR, a
project-specific CEQA document must be prepared.” 1d. at 1-2 . For example, the
Revised NOP lists approval of a development agreement as a “Requested Action” for the
“Project Approvals.” DEIR Appendix A, Revised NOP at 17. Yet, the Project
Description’s only mention of a development agreement is in a chart that appears to list
both Project approvals and subsequent approvals. DEIR at 3-35 (Table 3-7). The DEIR
should be explicit as to which of the items included in Table 3-7 would be included as
part of the Project, and which would be subsequent approvals subject to conformity
review.

Further, for items that are included as part of the Project, the DEIR must provide a
detailed description. For example, if a development agreement would be approved as
part of the Project, the DEIR must either describe the agreement in detail or provide a
draft of the agreement. Such agreements could easily alter the nature of the Project and
therefore must be fully disclosed. While the DEIR is prepared as a Program EIR because
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the Specific Plan is meant to be a “framework” and flexible to allow it to be “responsive
to changing circumstances and market conditions” (DEIR at 3-7), development
agreements can be quite the opposite. The purpose of a development agreement is to
provide “certainty in the approval of development projects.” Gov’t Code § 65864.
Development agreements lock in vested rights to a certain development plan and can
restrict future discretionary actions. See, e.g., Gov’t Code 8 65865.2. Thus, approval of
a development agreement would trigger a much more detailed level of review than a
Program EIR. The County should not enter into a development agreement lightly, and
CEQA requires that the agency disclose such an agreement’s contents in the DEIR before
approval. The County should therefore recirculate the DEIR with a clear description of
all Project components and entitlements, including their contents and timing.

This also applies to the preservation components of the Project. The DEIR touts
the preservation of the East Parcel as a fundamental element of the Project. Sierra Watch
and MAP also laud this goal. However, the DEIR and Specific Plan lack detailed
assurances as to how this preservation goal will be accomplished. The Specific Plan
(Open Space Policy 2) states that by 2020 the area will either be acquired by a
conservation entity or subject to a limited conservation easement (“LCE”). The
document does not describe what conservation mechanisms will be in place prior to 2020.
And even after 2020, the document lacks any detail as to what would be included in the
LCE to assure long-term protections. While the policy states the provisions for
conservation will be included in a development agreement, as discussed there is no such
agreement provided in the DEIR, nor is there information as to whether such an
agreement is included in the proposed Project. Further, even if a solid LCE is in place,
without a proper funding mechanism to ensure resources to meet conservation goals, the
LCE may be difficult to maintain and enforce. To maintain the Project’s promises to
conserve the East Parcel, the County must provide more detail and assurances.

The defects with the Project Description not only require recirculation of that
section, but also infect the remainder of the document. Because the true scope of the
Project was not properly identified, the DEIR’s analysis in each of the impact categories
(hydrology, air quality, biological resources, visual resources, utilities, etc.), as well as
mitigation and alternatives to lessen or avoid those impacts, are also necessarily deficient.
The County must therefore revise and recirculate the entire DEIR.

[I.  TheDEIR’s Approach to Assessing Cumulative | mpacts |s Flawed.

As the DEIR acknowledges, CEQA requires the lead agency to analyze and
mitigate a Project’s potentially significant cumulative impacts. CEQA defines
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cumulative impacts as “two or more individual effects which, when considered together,
are considerable or which compound or increase other environmental impacts.” CEQA
Guidelines § 15355; see also Communities for a Better Env't v. Cal. Res. Agency (2002)
103 Cal.App.4th 98, 120. An effect is “cumulatively considerable” when the
“incremental effects of an individual project are significant when viewed in connection
with the effects of past projects, the effects of other current projects, and the effects of
probable future projects.” CEQA Guidelines 8 15065(a)(3). A proper cumulative impact
analysis is “absolutely critical,” (Bakersfield Citizens for Local Control v. City of
Bakersfield (2004) 124 Cal.App.4th 1184, 1217), as it is a mechanism for controlling “the
piecemeal approval of several projects that, taken together, could overwhelm the natural
environment,” (Las Virgenes Homeowners Fed'n, Inc. v. County of Los Angeles (1986)
177 Cal.App.3d 300, 306).

Where the DEIR has failed to analyze or mitigate the Project’s cumulative impacts
for a given environmental impact, that failure is discussed in conjunction with each issue
area addressed below. However, the DEIR’s cumulative impact analysis is flawed in
several additional respects. First, as explained above, cumulative impacts from the
Project and the proposed Brockway Campground, which is located on the same property
as the Project, are of utmost concern. If not analyzed as part of the Project (as they
should be), at a bare minimum the DEIR must include analysis of these impacts in a
proper cumulative analysis. While the DEIR includes the Brockway Campground in its
“Cumulative Projects List,” it does not come close to adequately disclosing the very
foreseeable cumulative impacts from this proposal and the proposed Project. Aside from
a generic one sentence description (DEIR at 4-5), the DEIR provides virtually no other
information specific to the proposed Brockway development.

Given its proximity to the Project, the DEIR must disclose more details about the
Brockway Campground and its anticipated environmental impacts, so that the DEIR may
conduct a proper cumulative impact analysis. For example, will the Project and
campground share the same roadways and access? What will be the total number of trips
cumulatively generated by both projects? What will be the total visual impacts, including
impacts from light sources, when the two projects are built side by side? What will be
the cumulative construction impacts if both projects have overlapping construction
schedules (and will they have such schedules)? Will there be enough water from the on-
site wells to serve both projects together? Once the DEIR discloses these and other
relevant cumulative impacts, it must analyze feasible measures to reduce or avoid those
impacts. In short, given the incredibly close proximity of these proposed projects, the
DEIR fails as an informational document if it merely lumps the Brockway Campground
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in with other cumulative projects in the region. The document must be recirculated to
examine the interplay between these two projects.

Second, the analysis includes a “list” of cumulative projects, but that list fails to
include all of the relevant probable future projects. For example, the list fails to include
several projects in the area that the County has acknowledged are moving forward at this
time. Exhibit 1 (Placer County Community Development/Resource Agency
Memorandum dated October 20, 2015 Re: Update—Tahoe Area Projects). These include
the Alpine Meadow/Squaw Valley Base-to-Base Gondola, Palisades at Squaw Valley,
Tahoe City Lodge, and the Sun and Sand Project. When evaluated in conjunction with
each of these projects, the Project could result in foreseeable cumulative impacts, such as
traffic, air pollution, greenhouse gas emissions, and visual impacts to name a few. The
DEIR’s current silence as to these probable, and clearly related, future projects, is
unacceptable. The DEIR must be revised and recirculated to include an analysis of these
cumulative projects.

[I1.  TheDEIR Failsto Adequately Analyze or Mitigate the Project’s Significant
Environmental | mpacts

A. The DEIR Does Not Adequately Analyze or Mitigatethe Project’s
I mpacts on Biological Resour ces.

1. The DEIR Improperly Relies on Conservation of the East Par cel
to “ Offset” the Project’s I mpacts.

The DEIR relies on the fact that the East Parcel will not be developed to conclude
that certain of the Project’s impacts would be less than significant. See, e.g., DEIR at 7-
45, 7-54 (California spotted owl and northern goshawk); 7-58 (Sierra marten and
snowshoe hare). However, particular elements of the Project’s design cannot serve as de
facto mitigation for its impacts, allowing the DEIR to avoid disclosing the Project’s
impacts as significant.

Determining whether or not a project may result in a significant adverse
environmental impact is a key aspect of CEQA. CEQA Guidelines § 15064(a). In
evaluating the significance of a project’s impacts, an EIR may not “compress[] the
analysis of impacts and mitigation measures into a single issue.” Lotusv. Department of
Transportation (2014) 223 Cal.App.4th 645, 656. The DEIR here did just that, and in so
doing, it failed to recognize that some of the Project’s impacts on biological resources
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would be significant. Without a significance finding, the DEIR cannot adequately
identify mitigation for the impact.

As was the case in Lotus, the DEIR’s failure here to evaluate the significance of
the Project’s impacts separately from what is effectively its proposed mitigation (the East
Parcel’s “offsetting” the loss of habitat on the West Parcel), the EIR “fails to make the
necessary evaluation and findings concerning the mitigation measures that are proposed.”
Seeid. More specifically, by conflating impacts and mitigation, the DEIR fails to
consider whether there may be other more effective mitigation options, thereby omitting
information that is necessary for the informed decision-making and public participation
that CEQA requires. Seeid. at 658; see also San Franciscans for Reasonable Growth v.
City & County of San Francisco (1984) 151 Cal.App.3d 61, 79 (EIR inadequate if it fails
to identify feasible mitigation measures). Further, a finding of significance triggers the
requirement that the Project include enforceable mitigation, as well as a monitoring
program, which is lacking with the DEIR’s reliance on a portion of the Project as de facto
mitigation. See Lotus, 223 Cal.App.4th at 656-57.

This error is particularly troublesome in the DEIR’s analysis of impacts to the
northern goshawk and the California spotted owl. The West Parcel is directly adjacent to
the spotted owl Home Range Core Area (“HRCA”) and near a designated spotted owl
Protective Activity Center (“PAC”). DEIR at 7-12, Exh. 7-2a. Also, both the spotted
owl and goshawk are present in the Project’s development area, relying on 204 acres of
the West Parcel for foraging habitat. 1d. at 7-54. Of those 204 acres of habitat, the
Project would result in permanent loss or disturbance of 169 acres—83% of the spotted
owl and goshawk habitat within the West Parcel. Id. at 7-54.

Despite the loss or disturbance of the vast majority of the spotted owl and
goshawk habitat on the West Parcel, the DEIR concludes that impacts on those species
would be less than significant. DEIR at 7-54. The DEIR reaches this perplexing
conclusion based in part on the assumption that “the loss of up to 169 acres of suitable
foraging habitat on the West Parcel would be offset by the redesignation and long-term
conservation of 198.2 acres of suitable foraging habitat presently zoned for
development.” Id. at 7-54. The glaring problem here is that there would be a net loss of
suitable habitat due to the Project. The relevant baseline by which to measure
environmental impacts is normally the existing physical conditions on the Project site.
CEQA Guidelines § 15125(a). The DEIR may not rely on hypothetically allowable
development under the MVCP to determine that, by comparison, the total new
development will have no environmental impacts. See Communities for a Better Env't v.
S Coast Air Quality Mgnt. Dist. (2010) 48 Cal.4th 310, 320-22. Moreover, whether the
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East Parcel is developed or not, the Project would still impact a large tract of suitable
habitat that is near an existing spotted owl PAC and HRCA. At most, preservation of the
East Parcel could serve as mitigation for the impacts on the West Parcel—and if the
DEIR relies on the East Parcel to act as mitigation, it must be analyzed as such.

Accordingly, the DEIR must be revised to disclose the Project’s impacts on the
California spotted owl and the northern goshawk as significant, and to propose feasible,
enforceable mitigation measures to reduce these impacts to a less than significant level.

2. The DEIR Should Analyze | mpacts on the Pileated Woodpecker .

The DEIR inexplicably omits any analysis of the Project’s potential impacts to the
pileated woodpecker, which is known to inhabit the Project Area, around Northstar. See
Exhibit 3 at 12 (Conservation Biology Institute, Assessment of Conservation Values:
Martis Valley Opportunity East and West Parcels, prepared for Trust for Public Land and
Sierra Pacific Industries (Sept. 2012)). This fact was made known to Sierra Pacific
Industries (the owner of the East and West Parcels) in a 2012 report in which the
Conservation Biology Institute recommended that the Project’s CEQA analysis include
assessment of whether the Project would impact suitable habitat for the pileated
woodpecker, due the species’ nesting in the area. Seeid.

In its discussion of its significance criteria, the DEIR states that the Project would
have a potentially significant impact on biological resources if it would “interfere
substantially with the movement of any native resident or migratory wildlife species or
with established native resident or migratory wildlife corridors, or impede the use of
native wildlife nesting or breeding sites.” DEIR at 7-39 (emphasis added). This
significance criteria is in addition to criteria related to special-status species, and it
applies to any native wildlife whose nesting or breeding sites may be impacted by the
Project. However, when considering the Project’s potential impacts on wildlife, the
DEIR discusses only special-status species and fails to disclose whether the Project
would “impede the use of native wildlife nesting or breeding sites.” See DEIR at 7-39.

Because the pileated woodpecker is known to nest in the area, the DEIR must
disclose whether the bird breeds or nests within the Project Area. If so, the DEIR must
determine whether the Project would “impede the use of” the woodpecker’s “nesting or
breeding sites.” See DEIR at 7-39.
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3. The DEIR Improperly Defers Evaluation of the Project’s
| mpacts on Special-Status Plants.

The DEIR is also lacking because it fails to disclose whether special-status plant
species are present on the Project site. The DEIR acknowledges that special-status plant
species have a high potential to occur on the Project site. DEIR at 7-49. But the DEIR
goes on to admit that “[n]o protocol-level surveys for special-status plant species have
been conducted to confirm the presence or absence of special-status species on the
project site.” Id. Because the Project could impact special-status plant species if they are
present, the DEIR declares this impact potentially significant and provides for mitigation
that would include conducting surveys for the plants before construction. Id. at 7-49 — 7-
50.

However, this after-the-fact environmental review does not meet CEQA’s
requirements. An EIR may not simply label an impact significant without disclosing the
impact’s true extent or severity. See, e.g., Berkeley Keep Jets Over the Bay Committee v.
Bd. of Port Commissioners (2001) 91 Cal.App.4th 1344, 1370-71 (holding EIR
inadequate where agency declared health effects significant and unavoidable without
determining extent of harm). Further, deferring analysis of the Project’s impacts until
after Project approval renders the DEIR useless as an informational document and
undercuts CEQA’s core purpose of alerting decision-makers and the public to
environmental impacts while mitigation measures can still be imposed and alternatives
considered. See Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 301, 306-07;
San Joaquin Raptor Rescue Center v. County of Merced (2007) 149 Cal.App.4th 645,
684-85. Such deferred analysis is allowed only if there is an articulated reason for the
deferral, and the DEIR provided no such explanation here. See San Joaquin Raptor
Rescue Citr., 149 Cal.App.4th at 669-71 (deferred analysis allowed only if there is a
reason or basis for the deferral). The County must complete the required surveys for
special-status plants and recirculate the DEIR with that information so that the public and
decision-makers may understand, prior to considering Project approval, the true extent of
the Project’s impacts on these important biological resources.

4, The DEIR’s Mitigation M easures Do Not Adequately Mitigate
for the Project’s Biological | mpacts.

The DEIR’s evaluation of impacts to biological resources is lacking because it
relies on inadequate mitigation measures. The primary goal of an EIR is to identify a
project’s significant environmental impacts and find ways to avoid or minimize them
through the adoption of mitigation measures or project alternatives. Pub. Res. Code 88
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21002.1(a), 21061. The lead agency must adopt all feasible mitigation measures that can
substantially lessen the project’s significant impacts, and it must ensure that these
measures are “fully enforceable” through permit conditions, agreements, or other legally
binding instruments. Pub. Res. Code § 21002; CEQA Guidelines 88 15002(a)(3),
15126.4(a)(2); City of Marina v. Bd. of Trustees of the Cal. Sate Univ. (2006) 39 Cal.4th
341, 359, 368-69. The requirement for enforceability ensures “that feasible mitigation
measures will actually be implemented as a condition of development, and not merely
adopted and then neglected or disregarded.” Federation of Hillside & Canyon Assns. v.
City of Los Angeles (2000) 83 Cal.App.4th 1252, 1261 (italics omitted); CEQA
Guidelines § 15126.4(a)(2). Here, the DEIR fails to satisfy these requirements.

(@ TheDEIR Identifies No Mitigation for the Significant
Impactson Birdsthat Will Occur During Oper ation of
the Project.

The DEIR discloses that the Project’s construction and operation would have a
potentially significant impact on the olive-sided flycatcher and long-eared owl. DEIR at
7-57. However, the DEIR identifies mitigation only for the impacts to these birds from
construction of the Project. The DEIR nowhere discusses feasible mitigation measures to
reduce impacts to the birds during operation of the Project. All three of the mitigation
measures proposed to reduce impacts to animal species, including to the olive-sided
flycatcher and long-eared owl, provide for measures to be taken only before and during
construction—there is no mention of mitigation for the Project’s operational impacts.
See DEIR at 7-60 — 7-61. This violates CEQA, which requires an EIR to prescribe
mitigation for all of a project’s significant impacts. CEQA Guidelines § 15126.4.

(b) TheDEIR Improperly Defers Mitigation and Relies on
Mitigation Measuresthat AreVague or Unenforceable.

To ensure that an EIR fulfills its purpose to inform the public and decision-makers
about a project’s impacts and possible ways to mitigate those impacts, mitigation
measures must be evaluated in the EIR itself and cannot be deferred until a later date.
CEQA Guidelines § 15126.4(a)(1)(B). Environmental review “is inadequate if ‘[t]he
success or failure of mitigation efforts . . . may largely depend upon management plans
that have not yet been formulated, and have not been subject to analysis and review.’”
Laurel Heights Improvement Assn. v. Regents of Univ. of Cal. (1993) 6 Cal.4th 1112,
1124 (“Laurel Heights 11””). Further, “reliance on tentative plans for future mitigation
after completion of the CEQA process significantly undermines CEQA's goals of full
disclosure and informed decisionmaking; and[,] consequently, these mitigation plans
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have been overturned on judicial review as constituting improper deferral of
environmental assessment.” Communities for a Better Env't v. City of Richmond (2010)
184 Cal.App.4th 70, 92.

Thus, only in certain, narrow circumstances may mitigation be deferred. To do so,
(1) there must be practical considerations that preclude development of the mitigation
measures at the time of project approval, (2) the EIR must contain criteria to govern the
future actions implementing the mitigation, and (3) the agency must have assurances that
the future mitigation will be both “feasible and efficacious.” 1d. at 94-95. If an EIR does
not satisfy all of these factors, it may not put off describing adequate mitigation.

An EIR is also inadequate if its proposed mitigation measures are so undefined
that it is impossible to evaluate the measures’ effectiveness. San Franciscans for
Reasonable Growth, 151 Cal.App.3d at 79. Here, some of the DEIR’s mitigation
measures for impacts to biological resources are excessively vague, unenforceable,
unnecessarily deferred, and lacking performance criteria.

For example, Mitigation Measure 7-3 improperly defers identifying mitigation for
the Project’s impacts of special-status plants. The DEIR states that if special-status plants
are found on-site, “the project applicant shall consult with CDFW . . . to determine the
appropriate mitigation measures.” DEIR at 7-50. The DEIR then gives a few examples
of possible mitigation measures and defers development of a mitigation and monitoring
plan to some point in the future, too. 1d. However, the DEIR fails to meet the three
criteria required for mitigation to be deferred. See Communities for a Better
Environment, 184 Cal.App.4th at 94-95.

Mitigation Measure 7-5a is likewise too vague with regard to avoiding impacts to
special-status birds during construction. The measure provides that if a nest is found
before construction “modifications to the project design to avoid removal of occupied
habitat shall be evaluated and implemented, to the extent feasible.” DEIR at 7-60. If
such modifications are not feasible or in conflict with Project objectives, “appropriate
buffers around nests and limiting operating periods will be established.” 1d. The
measure does not ensure that the impact will be mitigated because it fails to set specific
criteria, such as describing what, exactly, is an “appropriate buffer.”
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5. The DEIR Failsto Adequately I dentify the Project’s Cumulative
Biological | mpacts.

As discussed previously, a cumulative impacts analysis is essential to adequately
analyzing a Project’s cumulative contribution to environmental impacts in an area. Here,
the DEIR’s evaluation of cumulative impacts on special-status plant species concludes
that the Project will not contribute significantly to cumulative impacts to those species in
the region because of the Project’s proposed mitigation (Mitigation Measure 7-3). DEIR
at 7-63. However, as explained above, this measure is legally inadequate and thus does
not support the DEIR’s claim that the measure would prevent the Project’s contribution
to cumulative impacts on the region’s sensitive plants. This problem—reliance on
inadequate mitigation to avoid cumulative impacts—also undercuts the DEIR’s
conclusion that the Project’s cumulative impacts on special-status wildlife and their
habitat will be less than significant (DEIR at 7-63 — 7-64), which relies on
implementation of Mitigation Measure 7-5a, the inadequacy of which is discussed above.

B. The DEIR Failsto Adequately Analyze or Mitigatethe Project’s
Significant Visual Effects, Including Impacts on Night Skies.

The Project would replace 662-acres of mixed conifer forest, woodlands and
meadows with commercial development up to 60 feet in height and condominium
developments up to 75 feet in height. DEIR at 9-9, 9-32. Given this intensification of
uses on pristine lands in the Sierra Nevada, one would expect that the DEIR would have
provided a thorough analysis of the Project’s impacts on scenic vistas and night skies.
Unfortunately, the DEIR’s analysis does not meet CEQA’s clear standards.

1. The DEIR’s Analysisof Impactsto Scenic Resources|sLegally
Deficient.

(@ TheDEIR IsUnableto Adequately Evaluate the
Project’s Visual | mpacts Becausethe Project Is
Essentially Unplanned.

The DEIR’s purported analysis of the Project’s aesthetic impacts is crippled in
large part because Project is essentially unplanned. Neither the DEIR nor the Specific
Plan attempt to show, either in text or visual images, exactly what the Project would look
like once it is fully developed. The DEIR states that a conceptual site plan has been
prepared that illustrates one scenario of how the Specific Plan could be implemented.
DEIR at 3-13 (emphasis added). However, as the DEIR explains, “the Specific Plan is
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intended to be flexible so that the Project could ultimately differ from the conceptual
plan.” 1d. Regardless, this conceptual plan is all but meaningless for a visual impacts
analysis as it does nothing more than show, in general, where single-family, multi-family
and commercial uses would be developed. Merely showing where these land uses may
be developed is not sufficient, however; the document should provide information about
what the community will look like. Indeed, we question how the DEIR preparers were
even able to evaluate the Project’s visual impacts since they too only had access to a
highly conceptual land use plan. Id. at 9-29.

A detailed site plan is critically important since the Project site is visible from
stunning locations such as Martis Valley, Lake Tahoe, and the greater Tahoe Basin. See
DEIR at 9-9 and 9-32. The DEIR explains that views of the proposed development may
potentially be blocked by ridges, peaks, and other topographic features. Id. at 9-9. But
given the fact that the Project design would come largely after Project approval, there is
simply no assurance that the Project would not be visible from these important
viewpoints. The Specific Plan confirms this fact when it states that the visual quality of
the area will be protected by locating the “majority” of the development in areas that are
not visible from outside the plan area. Specific Plan at 78. It goes on to state that “any
development that is located within view sheds will be sited and designed to “minimize
visibility’ from outside the plan area.” 1d. Given these vague and ambiguous statements,
coupled with the importance of the visual scenery at stake, details relating to the Project’s
site plan must be defined now, rather than after the Project is approved and a
development agreement is signed. Without this information, the public and decision-
makers are left in the dark as to whether this residential subdivision would ruin the visual
integrity of this scenic setting.

(b) TheDEIR’sVisual Profile Study Does Not Show the
Severity and Extent of the Project’s Visual Impacts.

The DEIR begins its analysis of the Project’s visual impacts by explaining that the
degree to which scenic resources are considered adverse is highly subjective. “One
person may conclude that any change in a pleasing visual setting is adverse. Others may
find the same changes to be acceptable or even an improvement.” Id. As regards
development of open space lands, especially in the Sierra Nevada, common sense and
California courts would disagree with this optimistic assertion. As explained by the court
in Quail Botanical Gardens Foundation, Inc. v. City of Encinitas (1994) 29 Cal.App.4th
1597, 1606, it is “self-evident” that replacing open space with a subdivision will have an
adverse effect upon “views and the beauty of the setting.”

SHUTE, MIHALY
WEINBERGER e



Stacy Wydra
December 18, 2015
Page 17

Recognizing that the Project’s structures could be seen from scenic locations, the
DEIR includes photographic simulations at five key observation points (“KOPs”).
According to the DEIR, the simulations illustrate a “reasonable representation of the
location, scale, and appearance of the developed MVWPSP” as seen from the five
viewpoints. DEIR at 9-30. Yet, with the exception of the simulation taken from SR 267,
the simulations show no development whatsoever. Indeed, the DEIR would have us
believe this Project would be all but invisible. As explained below, it seems likely the
Project would have significant visual impacts from numerous scenic viewpoints.

(1) Tahoe Rim Trail

The Tahoe Rim Trail is located immediately south and east of the Project site. See
DEIR Exhibit 3-3. DEIR Exhibits 3-6 and 3-7 show single-family, multi-family, and
neighborhood commercial uses potentially being developed all along the southern and
southeastern boundary of the site, very near the Tahoe Rim Trail. While the DEIR
asserts that the development area would be “largely screened” from this trail (at 9-32),
the document includes no photographic simulation from any location along the Trail.
The Project’s multi-family condominiums could be as tall as 75 feet; at this height,
certain of the buildings could be taller than surrounding trees. This is a primary hiking
and mountain biking trail segment, prized for its bucolic setting. The EIR must be
revised to include visual simulations from multiple locations along this segment of the
Tahoe Rim Trail.

(i) TahoeBasn

Certain of the proposed commercial uses would potentially be located on the knoll
close to the Project’s boundary with the Tahoe Basin. The DEIR asserts that the Project
would not be visible from the two viewpoints within the Tahoe Basin. Both of these
viewpoints are located off of the Lake Tahoe shoreline. Yet, there are other locations off
of the lake but within the Basin where the Project’s tall structures could be visible. The
DEIR must analyze the potential visual impacts from the entire shoreline. Moreover, in
order to ensure that the Project is not visible from any location within the Tahoe Basin,
the DEIR should include a mitigation measure that would establish a sufficient
development setback, e.g., 150 feet, from the boundary of the Tahoe Basin. A second
mitigation measure should restrict the height of any structure to no greater than the height
of existing trees.
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(ili)  Northstar/Ritz Carlton

The DEIR asserts that the Project components would be “largely screened” by
existing vegetation and topography and would appear as dark/earth toned-colored
structures nestled in the distant trees from the Northstar viewpoint. DEIR at 9-32. Yet,
we can find no indication that the visual simulation from this viewpoint shows the effect
of the extensive tree removal, vegetation removal, and grading that would be required to
enable the proposed development. Clearly, this extensive earthwork would constitute a
significant visual impact. The revised DEIR should disclose this significant impact and
require as a mitigation measure that all trees removed as a result of construction of the
Project be replanted on a minimum of one-to-one basis, and that the replacement trees are
mature, i.e., not seedlings.

(iv) MartisPeak

The DEIR does not address views from the nearby Martis Peak. Martis Peak is a
major viewpoint for trail users and other visitors. Although it may be some distance from
the Project, it provides an overview of the Martis Valley. As such, the DEIR errs because
it fails to evaluate the change in scenic quality from this viewpoint. The revised EIR
should provide photographic simulations from this location.

(V) SR 267

SR 267 is a Placer County-designated scenic route. It is also designated as a
scenic route in the Martis Valley Community Plan. DEIR at 9-29, 9-39, 9-41. The DEIR
states that views from SR 267 in the vicinity of Brockway Summit are considered
moderately high to high. Id. at 9-25. The Project calls for a 150-foot development
setback from the edge of the road, which would partially address the Project’s visual
impacts on SR 267. Yet, because the height of the commercial buildings could exceed
the height of the nearby trees, structures could still be visible from this scenic route.
Consequently, the revised DEIR should disclose this impact, and consider mitigating it by
prohibiting any structures near SR 267 from exceeding the height of the existing trees.

2. The DEIR’s Analysis of Nighttime Views|sLegally Deficient.

Perhaps one of the DEIR’s most egregious deficiencies relates to the document’s
analysis of impacts to nighttime views. Dark skies are a very valuable commodity and
worthy of preservation. Maintaining dark skies is of critical importance in the mountains
because it is one of the dwindling numbers of locations where one is able to gaze at stars
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because cities and suburban locations are fraught with light pollution. The proposed
Squaw Valley Specific Plan, Master Lighting Plan explains the importance of darkness:
“In the Sierra Nevadas, the experience of natural darkness at night and seeing the stars
above is possible on cloudless evenings due to the clear mountain air and the lack of light
pollution. Preservation of this resource not only benefits visitors and residents alike but
also the region’s wildlife.” See Exhibit 4 (Squaw Valley Specific Plan, Master Lighting
Plan) at B-88.

Unfortunately, the DEIR trivializes the Project’s contribution to light pollution and
its impact on views of the night sky. The Project would introduce new light sources
throughout approximately 662 acres that have no existing light sources. DEIR at 9-45, 9-
48, 9-54. These new light sources would be clearly visible from surrounding areas, yet
the DEIR ultimately concludes that the Project would not adversely affect nighttime
views. Id. This conclusion defies common sense, as the amount of lighting generated by
a massive subdivision would certainly cause additional lighting of the dark sky.* Indeed,
the photographic simulations taken from Lake Tahoe (DEIR Exhibit 9-33) and Martis
Valley (DEIR Exhibit 9-34) confirm this fact as they clearly show that the Project would
lighten the night sky considerably. And, as discussed below, there is no indication that
the DEIR’s simulations are accurate as the document does not disclose the methodology
used to model the Project’s light sources.

According to the Dark Sky Coalition, in order to accurately evaluate light and
glare impacts, one must take into account three aspects of lighting: (a) amount of light;
(b) shielding of fixtures; and (c) spectrum of light sources. See Exhibit 5 (Dark Skies
Coalition, Dark Matters!, Outdoor Lighting Codes, Dark Sky Coalition). Here, the DEIR
fails to provide any indication that these lighting aspects were used to develop the
photographic simulations. These light aspects are discussed further below.

(@ Amount

According to the Dark Sky Coalition, reasonable limitations on a project’s total
lighting (lumen) amount can reduce the frequency and degree of careless and/or

! There is no indication that the photographic simulations take into account the
effect that snow has on lighting. Snow is quite reflective compared to bare ground.
Consequently, the Project’s increase in light and glare would be particularly severe
during those months when there is snow on the ground. The revised DEIR should
include simulations under “with” and “without” snow conditions.
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competitive over-lighting. See Exhibit 5. Here, the DEIR does not identify the amount
of lighting that the Project would generate or provide any indication of the amount of
lighting that was used to prepare the photographic simulations. The revised DEIR must
provide this information.

Regardless, however, based on the existing photographic simulations, the Project
would significantly impact views of the night sky. See DEIR Exhibits 9-33 and 9-34.
According to the Dark Sky Coalition, lumen caps of 50,000 — 100,000 lumens per acre
have been shown to reduce average lighting amounts (and thus all light pollution
impacts) by 25% to 70% compared to average un-capped commercial lighting practice.
Consequently, the revised DEIR should include a mitigation measure that commits the
Project to place a cap of lighting of no more than 50,000 — 100,000 lumens per acre.

(b)  Shielding

Research shows that full shielding of lighting sources can reduce sky glow by 50%
to over 90% when compared to a typical mix of partially shielded and unshielded
lighting. See Exhibit 5. As shielding dramatically reduces glare and light trespass as
well, it is and should be the highest priority in lighting plans and codes. Although the
Project’s Design Standards would purportedly require that exterior lighting fixtures be
shielded, the DEIR fails to provide the required assurance that all exterior lighting would
be shielded. See DEIR at 9-46. In fact, a review of these Design Standards indicates
only that the shielding of outdoor lighting fixtures “should be considered.” Specific Plan
at B19. The revised DEIR should include a mitigation measure that prohibits any
exterior lighting that is not shielded. Full shielding should be defined as emitting no light
rays from the fixture at angles above the horizontal plane, i.e., lights should be aimed
straight down but under no circumstances at an angle higher than 45 degrees above
straight down.

(c)  Spectrum

Using yellow light sources, e.g., high-pressure sodium and PC-amber LED, or
low-pressure sodium and AllnGaP “narrow-band” amber LED for the majority of
lighting uses can reduce sky glow by 70% to almost 90% when compared to white
sources such as metal halide, fluorescent, and LED. See Exhibit 5. The DEIR never even
mentions the concept of spectrum in its analysis of impacts on dark sky. It does not
disclose the amount of white light sources that would be used by the Project or indicate
the spectrum of lighting that was used to prepare the photographic simulations.
Regardless, however, based on the existing photographic simulations, the Project would
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significantly impact views of the night sky. Consequently, the revised DEIR should
include a measure that requires the use of high-pressure sodium and PC-amber LED, or
low-pressure sodium and AlInGaP “narrow-band” amber LED. If the EIR rejects this
spectrum of lighting as infeasible, it must support its findings with substantial evidence.

To ensure that the Project’s impacts on the night sky are sufficiently mitigated, the
County should also require the Project proponents to prepare and adopt a lighting plan for
the Project. As the attached “Pattern Outdoor Lighting Code” demonstrates, it is clearly
possible to mitigate a Project’s light and glare impacts while preserving safety, security,
and the nighttime use and enjoyment of a property. See Exhibit 6 (International Dark-
Sky Association, Pattern Outdoor Lighting Code (July 2010)). The International Dark-
Sky Association, Pattern Outdoor Lighting Code identifies an array of measures
(including those already discussed) to curtail the degradation of the nighttime visual
environment. 1d. The implementation of a comprehensive lighting plan would go a long
way toward preserving the dark skies of the Project area.

In addition, the DEIR errs in its approach to cumulative light and glare impacts.
As regards nighttime views from the Lake Tahoe Basin, the DEIR lacks any basis to
conclude that the Project’s incremental lighting effect would not substantially contribute
to cumulative light and glare impacts. DEIR at 9-54. Light sources from every major
project in the area—including the MVWP—would necessarily contribute to diminished
nighttime views. To conclude, as the DEIR does, that the Project’s light sources would
not be cumulatively considerable, the document must identify facts and analyses to
support this conclusion. CEQA Guidelines § 15130 (a)(3). As regards impacts from
Martis Valley, the DEIR correctly concludes that the Project’s contribution would be
cumulatively considerable. DEIR at 9-54. Yet, the DEIR relies on the same deficient
Design Standards to purportedly reduce these light pollution impacts. Id. In order to
ensure that lighting from cumulative development would not contribute to further light
pollution, the County should require the adoption of the mitigation measures discussed
previously.

For the reasons set forth above, the DEIR’s failure to properly assess the Project-
specific and cumulative impacts to visual resources, and to identify enforceable
mitigation for them, is fatal. The revised DEIR must include a comprehensive evaluation
of impacts and this analysis must be supported with substantial evidence as required by
CEQA. The revised DEIR must also include additional mitigation measures to ensure
that the scenic beauty and night skies of the Sierra Nevada are protected.
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C. The DEIR Failsto Adequately Analyze or Mitigatethe Project’s
Transportation | mpacts.

The DEIR’s analysis of transportation impacts is deeply flawed and therefore
deprives the public and decision-makers of the actual and specific consequences of the
Project. The document substantially underestimates the Project’s trip generation and
therefore understates the Project’s impacts on area roadways. It ignores certain impacts
altogether, such as how traffic from the Project would affect 1-80. It downplays other
critical impacts including how traffic from the Project and cumulative development
would affect the safety of those traveling along SR 267. It fails to adequately describe or
analyze existing public transit service or analyze the Project’s effects on this service. It
also fails to consider feasible mitigation for the myriad Project-specific and cumulative
significant transportation impacts, instead asserting such impacts are significant and
unavoidable. The report prepared by Neal Liddicoat at MRO Engineers (“MRO
Report”), attached as Exhibit 7 and incorporated herein by reference, provides detailed
comments on the shortcomings in the DEIR’s transportation impacts analysis. A
summary of the most egregious violations is set forth below.

1. The DEIR ErrsBecause It Does Not Accurately Reflect Winter
Trip Generation and Does Not | dentify Summer Trip
Generation.

The DEIR states that the traffic study focused on the Project’s highest possible
traffic impacts. DEIR at 10-20. The document explains that a Friday afternoon in
August represents the peak travel period during summer, while peak traffic occurs in the
winter on Sunday afternoons. Id. at 10-4. Although the DEIR identifies the Project’s trip
generation on Sundays (see Table 10-11), it does not disclose the amount of traffic that
would be generated by the Project on Friday afternoons. This omission is critical since,
according to Tahoe Regional Planning Agency, July and August are the busiest months in
Tahoe. See Exhibit 8 (TRPA, 2012 Transportation Monitoring Report), Figure 14, at p.
16. Although the DEIR analyzes summer traffic conditions, it is not possible to verify
the accuracy of the analysis without knowing the number of trips that would be generated
by the Project during the summer.

In addition, the DEIR relies on the Institute of Transportation Engineers (“ITE”)
Trip Generation Manual to determine the Project’s winter trip generation. Yet, as the
MRO Report explains, the ITE Manual’s definition of “typical” conditions would not
reflect the increased level of traffic demand associated with the unique winter conditions
in the area, e.g., recreational activities such as skiing, sledding, and snowshoeing.
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Because of the substantial seasonal variation, it is essential that the estimates of Project-
generated traffic accurately reflect conditions during winter and summer conditions. In
short, the revised DEIR should separately identify trip generation for summer and winter
conditions.

2. The DEIR Understatesthe Project’s Transportation I mpacts
Because it Underestimatesthe Project’s Overall Trip
Generation.

The DEIR’s approach to estimating the amount of traffic that would be generated
by the Project suffers from numerous flaws. First, the DEIR underestimates trip
generation from the Project’s commercial/retail land uses because it assumes that all of
these retail uses would be developed in a single location on the Project site. Yet, the
DEIR acknowledges that these commercial uses are intended to be distributed throughout
the Project site, i.e., the Project would include several smaller commercial/retail facilities.
DEIR at 3-17. This distinction is important. As the MRO Report explains, the
distribution and configuration of commercial/retail uses makes a substantial difference in
terms of how much traffic is generated by those uses. If the retail uses are developed in
three equal-sized components, for example, the daily trip generation is 47 percent higher
than if all retail uses are built in a single location.

Second, the DEIR errs in its calculation of the number of trips that would stay
“internal” to the Project site. It is critically important that internal and external trips are
accurately accounted for since an overestimation of internal trips will result in an
underestimation of external trips. It is external trips that would be added to the study area
intersections and road segments and would, therefore, result in the Project’s impact on
the nearby transportation system. Here, the analysis assumes that 80 percent of the
commercial trips would be internal and 20 percent external, i.e., only 20 percent of trips
to the Project’s retail uses would travel on roadways outside the Project site. DEIR at 10-
21. As an initial matter, this internal trip percentage would appear to be entirely arbitrary
as we can find no documentation or evidence in the DEIR to support these percentages.

Moreover, as the MRO Report explains, the 80 percent capture rate appears to
substantially overstate the number of trips that would stay internal to the Project. In fact,
the DEIR’s approach to calculating internal trips is clearly erroneous because it
determines that the number of internal trips associated with the commercial/retail land
use far exceeds the number of internal trips generated by the full-time residential units.
See Exhibit 7 at 5. Having the number of internal trips associated with the commercial
land use far exceeding the number of trips associated with the residential land use is
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illogical and incorrect. These numbers must match, as they are essentially the same trip,
i.e., a trip origin at a residence with a destination at a commercial site, or vice versa.
Because the number of internal trips generated by the commercial space is grossly over-
estimated, the number of external trips is substantially under-estimated.

MRO Engineers revised the DEIR’s calculations so that they accurately reflect the
Project’s internal capture rate. Of particular interest in the traffic impact analysis, of
course, are the external trips, i.e., those that would be added to the study area’s
intersections and road segments. Set forth below is a summary of the corrected trip
generation figures.

. Weekday Daily Conditions — The DEIR under-estimated external Project
travel by 2,602 trips (i.e., 65 percent);

. Weekday PM Peak-Hour Conditions — The DEIR under-estimated external
Project travel by 223 trips (i.e., 68 percent);

. Sunday Daily Conditions — The DEIR under-estimated external Project
travel by 590 trips (i.e., 20 percent); and,

. Sunday Peak-Hour Conditions — The DEIR under-estimated external
Project travel by 414 trips (i.e., 22 percent). See Exhibit 7 at 11.

Not surprisingly, with this increase in external Project travel, the Project’s
transportation impacts on area roadways and intersections are far more severe than
disclosed in the DEIR. This is an egregious flaw in the DEIR requiring revision and
recirculation.

3. The DEIR Failsto Disclose That the Project Would Significantly
Impact the I ntersection of SR 267/Project Access Roadway.

The DEIR states that the Project would result in an acceptable level of service
(“LOS”) D in the winter and LOS C in the summer at the intersection of SR 267/Project
Access Roadway. See DEIR at 10-27, Table 10-12. Review of the intersection LOS
calculation sheets in DEIR Appendix I, however, reveals that the summer p.m. peak-hour
delay value and LOS for this intersection would actually operate at an unacceptable LOS
F. SeeExhibit 7 at 17. Put another way, on average, a driver desiring to turn left into the
Project site from northbound SR 267 would wait 3 minutes and 45 seconds for an
adequate gap in oncoming traffic before being able to enter the site. Id. Thisis an
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unreported significant impact, which must be disclosed and mitigated. This is a
substantial flaw in the DEIR, which requires revision and recirculation.

Of course, this situation will be even worse when the trip generation estimates are
corrected, as described above. That is, the number of external trips will increase, which
would further increase the Project-generated traffic at this intersection.

4, The DEIR Failsto Adequately Mitigate the Project’s Significant
Transportation | mpacts.

The Project would result in significant impacts to several intersections and
roadway segments in the Project study area, which would be even more severe had the
DEIR accurately analyzed the Project’s trip generation. See DEIR at 10-27 — 10-31. The
DEIR identifies a few mitigation measures such as optimization of signal timing or the
payment of fees, but, by the EIR’s own admission, these measures would not reduce the
Project’s significant traffic impacts to levels that are less than significant. 1d. Yet, rather
than identify other feasible mitigation measures, the DEIR simply concludes that these
impacts are significant and unavoidable. This approach is contrary to the primary goal of
an EIR, which is to identify a project’s significant environmental impacts and find ways
to avoid or minimize them through the adoption of mitigation measures or project
alternatives. Pub. Res. Code §§ 21002.1(a), 21061.

There are ample opportunities to mitigate the Project’s transportation impacts. For
example, the applicant could implement identical or equivalent trip reduction measures
identified in the Village at Squaw Valley Specific Plan DEIR. For that Project, the DEIR
included several feasible measures developed by the Placer County Air Pollution Control
District, the California Air Pollution Control Officers Association, and the California
Attorney General’s Office. See Exhibit 9 (Village at Squaw Valley General Plan EIR) at
10-17, 10-18. These measures were also taken from the Lake Tahoe Sustainability
Collaborative’ s Sustainability Action Plan. 1d. While the measures were developed to
reduce that project’s air pollutant emissions, they would also reduce the vehicular travel
associated with land use development projects. The following measures, while slightly
modified to reflect the nature of the Project, are all clearly feasible:

o Provide free or discounted transportation service between the Project and
the Amtrak station in Truckee to all Project residents. This may be
implemented in coordination with a local taxi service, the North Tahoe-
Truckee Free Ski Shuttle, or other public or private shuttle service.
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o Provide a transit fare subsidy or free annual transit passes for Project
residents.

o Implement a shuttle service to key destinations in the region (e.g., ski
resorts, North/West Shore of Lake Tahoe, casinos, Truckee) to serve guests
who want to tour regional offerings.

o Require that the developer actively recruit transit riders. This should
include distributing transit information utilizing the best technologies and
promotional tactics. This transit information should be provided annually
to each residence in the development and posted bi-annually on bulletin
boards in gathering areas such as restaurants, stores, bars and fitness
facilities.

o Provide a covered bicycle parking area near entrance of all commercial
establishments

Adoption of these measures would go a long way toward reducing the Project’s
significant traffic impacts. Again, because these measures have been determined to be
feasible, the County must require the applicant to adopt and implement enough of these
measures to ensure that the Project’s impacts would be mitigated to a less than significant
level.

Alternatively, as discussed below in section IV (Alternatives), the County could
adopt a reduced Project alternative, e.g., one that is sized in a manner that does not result
in significant traffic impacts. The DEIR should also consider a mitigation measure that
would incorporate a new access point for the Project. Instead of a new access/
intersection at SR 267, this measure would include a Project entrance road off of
Highlands View Drive, by obtaining a roadway access easement from Northstar
Resort/CNL to connect to the Project site. Such a measure would help reduce the traffic
impacts on SR 267 discussed above. Finally, the County could also consider adopting an
alternative that places the new residential development directly adjacent to an established
community. Traffic impacts are intimately tied to land use patterns. The Project’s
substantial increase in traffic is caused by its remote location since residents of the new
community have no real option for travel other than the automobile. Moreover, by
developing adjacent to an established community, there would be no need to support the
community with 35,000 square feet of commercial retail uses. The County must
recirculate the DEIR to consider the above reference mitigation measures and any other

SHUTE, MIHALY
WEINBERGER e



Stacy Wydra
December 18, 2015
Page 27

potentially feasible measures that may lessen or avoid the Project’s significant
transportation impacts.

5. The DEIR Failsto Analyze Regional Traffic Impacts|ncluding
Impactsto 1-80 and Its Ramps.

The California Supreme Court has emphasized that “an EIR may not ignore the
regional impacts of a project approval, including those impacts that occur outside of its
borders; on the contrary, a regional perspective is required.” Citizens of Goleta Valley v.
Board of Supervisors (1990) 52 Cal.3d 553, 575. An EIR must analyze environmental
impacts over the entire area where one might reasonably expect these impacts to occur.
See Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 721-23.
This principle stems directly from the requirement that an EIR analyze all significant or
potentially significant environmental impacts. Pub. Res. Code 88 21061, 21068. An EIR
cannot analyze all such environmental impacts if its study area does not include the
geographical area within which these impacts would occur. Here, the DEIR fails to
analyze the Project’s regional traffic impacts including impacts on 1-80, in clear violation
of CEQA.

If approved, the proposed Project would cause extensive new traffic to travel on I-
80, as this freeway provides primary regional access to the study area. DEIR at 10-3.
According to the DEIR, 35 percent of the summer Project traffic would use 1-80, with 23
percent to and from the west, i.e., to/from Sacramento and the San Francisco Bay Area
and 12 percent to/from the east. DEIR at 10-22. In the winter, 39 percent of the Project
traffic would use 1-80, with 25 percent to/from the west and 14 percent to/from the east.
Id.? Inasmuch as 1-80 would play a significant role in accommodating the Project’s
traffic, the DEIR is obligated to evaluate how traffic from the Project, together with
traffic from cumulative development, would impact I-80.

Furthermore, although the DEIR claims to have analyzed the 1-80 eastbound and
westbound on- and off-ramp at SR 267 (at 10-3), this is not the case. Instead, only the
ramp merge and diverge areas were addressed. See DEIR at 10-7, 10-9, 10-45. These are
the locations where the on- and off-ramps join or depart from 1-80 itself. The DEIR fails
to analyze the Project’s impacts on the ramps themselves.

2 Moreover, as the MRO Report explains, the DEIR actually appears to
substantially underestimate the amount of traffic that would travel to the Project site from
the San Francisco Bay Area. See Exhibit 7 at 17, 18.
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By not analyzing the Project’s regional impacts, including impacts on 1-80 and its
ramps, the DEIR leaves the public and decision-makers in the dark as to the Project’s
regional traffic impacts. The revised EIR must evaluate the effect that traffic from the
Project and cumulative development would have on the freeway and its ramps.

6. The DEIR Failsto Adequately Evaluate or Mitigatethe Project’s
Public Transportation | mpacts.

Given the Project’s significant traffic impacts, public transit could play an
important role in meeting some portion of the Project’s transportation needs. Yet, the
DEIR does not adequately analyze or mitigate for the Project’s impact on public transit.

Initially, the DEIR errs because it does not provide sufficient information about
existing Tahoe Area Regional Transit (“TART”) service. For example, the document
states that during the winter ski season, bus service often runs at capacity in the morning
for trips from Crystal Bay to Truckee, and in the afternoon for trips from Truckee to
Crystal Bay. DEIR at 10-10. TART has observed that most of the winter ridership
serves Northstar Ski Resort. Id. The phrase “at capacity” is vague and therefore
meaningless. What does it mean to be at capacity? Are there multiple buses that run
along this line? If so, how many? Are they all “at capacity?” Are the buses standing
room only? What is the duration of the capacity shortage—the entire peak period? Is
there unmet demand along this line? Does Northstar offer transit shuttle service in
addition to the TART service? These details are needed in order to evaluate how
ridership from the proposed Project would impact transit operations and whether there
might be effective solutions.

Nor does the DEIR provide any substantive analysis of the Project’s impact on
public transit. Instead, the document simply asserts, “the proposed project is anticipated
to cause existing capacity to be exceeded because the site is located south of Northstar,
and additional transit ridership from the project would be added to the peak direction.”
DEIR at 10-33. Such vague statements do not satisfy CEQA’s core requirements.
Meaningful analysis of impacts effectuates one of CEQA’s fundamental purposes: to
“inform the public and responsible officials of the environmental consequences of their
decisions before they are made.” Laurel Heights|l, 6 Cal.4th at 1123. To accomplish
this purpose, an EIR must contain facts and analysis, not just an agency’s bare
conclusions. Citizens of Goleta Valley, 52 Cal.3d at 568. The revised DEIR must
quantify the expected increase in demand for the various buses serving the region.
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The DEIR likewise contains no analysis of the Project’s impacts on regional
transit facilities within the Tahoe Basin, such as the Tahoe City Transit Center. Because
the Project would impact these regional transit facilities and because the facilities are
located within an area of statewide and regional significance, the County is required to
consult with the Tahoe Metropolitan Planning Organization. Pub. Res. Code 8
21092.4(a). The DEIR contains no indication that the County initiated this consultation.
The DEIR cannot simply ignore these regional impacts.

Notwithstanding the DEIR’s failure to analyze the Project’s impacts on transit, it
concludes such impacts are potentially significant and identifies two mitigation measures.
DEIR at 10-33. The DEIR concludes, absent any evidentiary support, that these
measures would reduce the Project’s impacts to less than significant levels. The first
mitigation measure calls for establishing a new Zone of Benefit (“ZOB”) or annexing
into a pre-existing ZOB. Id. The DEIR fails to describe these benefit zones or identify
the level of assessments that would be necessary to establish such an entity. Nor does the
DEIR ever explain how the establishment of a ZOB would actually reduce the Project’s
impacts on transit.

The second measure — joining and maintaining membership in the Truckee-North
Tahoe Transportation Management Association (“TNT/TMA”) — suffers from the same
flaws as the first measure. Here, the DEIR explains that the purpose of the TNT/TMA is
to improve the general traffic and transportation conditions in the Truckee/Tahoe area by
requiring projects to contribute their fair-share annually to transit services. Id. The
document does not, however, identify the amount of money the proposed Project would
have to contribute. Nor does it identify, let alone discuss, exactly how the TNT/TMA
would ensure that the Project’s impacts on public transit would be mitigated.

Fee-based mitigation programs for transportation impacts based on fair share
contributions by individual projects have been found to be adequate mitigation measures
under CEQA. Save Our Peninsula Committee v. Monterey County Bd. of Supervisors
(2001) 87 Cal.App.4th 99, 140. To be adequate, however, these mitigation fees must be
part of a reasonable plan of actual mitigation that the relevant agency commits itself to
implementing. 1d. at 140-41; see also Anderson First Coalition v. City of Anderson
(2005) 130 Cal.App.4th 1173, 1188-89 (explaining that fee-based traffic mitigation
measures have to be specific and part of a reasonable, enforceable plan or program that is
sufficiently tied to the actual mitigation of the transportation impacts at issue). Here, the
DEIR’s proposed mitigation simply assumes that the payment will occur, that it will
cause the necessary improvements in public transit, and that it will adequately mitigate
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the impacts, without providing a reasonably enforceable plan to achieve those results.
CEQA requires more.

7. The DEIR Failsto Adequately Identify or Analyzethe Project’s
Potential to Increase Hazards or Risk to Public Safety.

The DEIR concludes that the Project will result in no significant safety-related
impacts. DEIR at 10-36. Yet, the document’s analysis of public safety impacts focuses
exclusively on chain controls during winter conditions. It ignores the serious threat to
public safety that would result from adding traffic to SR 267, which is already highly
congested. See DEIR Table 10-13.

As discussed previously, the intersection of the Project Access Roadway and SR
267 would operate under gridlock conditions, i.e., LOS F during summer and winter peak
hours. DEIR at 10-41. The DEIR acknowledges that the installation of a traffic signal or
a roundabout would reduce the Project’s impact at this location to a less than significant
level. 1d. at 10-42. It further explains that Caltrans does not support such a project
because of the steep grade on SR 267 at this location and the resulting potential of rear-
end collisions, especially in snowy conditions. Id. This raises the obvious question: If it
is not safe to install a traffic signal or a roundabout, how can it possibly be safe to allow
Project traffic to enter the highway from a stop sign, with through traffic on SR 267
moving at free-flow speeds of 55 — 60 miles per hour? Whereas the DEIR expresses
concern regarding potential rear-end collisions, vehicles turning onto SR 267 from a stop
will be subject to broadside collisions, which are generally more severe than rear-end
collisions. This is clearly a significant impact related to *“a substantial increase in hazards
due to design features,” which is not acknowledged in the DEIR. Id. at 10-36. The DEIR
must be revised to evaluate this serious impact and identify feasible mitigation, such as
utilization of an alternate access route to the Project.

8. The DEIR Omitsan Analysisof the Project’s Construction-
related Transportation | mpacts.

The DEIR states that Project construction would generate a substantial amount of
vehicular trips—construction-related employees alone would make 424 trips each day.’

¥ According to the MRO Report, the DEIR appears to substantially underestimate
the amount of construction-related traffic that would be generated by the Project. For
example, the document assumes an elevated vehicle occupancy (1.3 persons per vehicle)
when available literature would suggest the vehicle occupancy rate would actually be
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Id. All of these employees would arrive during the a.m. peak hour and 75% would depart
during the p.m. peak hour. 1d. Despite this substantial number of construction worker
vehicles that would be traveling on highly-congested SR 267, the DEIR does not actually
analyze how this construction-related traffic would affect nearby roads and intersections.
Instead, it asserts that any impacts would be temporary. CEQA requires analysis of
temporary impacts. CEQA Guidelines 8 15126.2(a) (agency must analyze both short-
and long-term impacts). Construction of the Project would likely result in lane closures,
rerouting of traffic, delivery of materials, hauling of excavated material, and construction
employees commuting to and from the job site. These activities would impact nearby SR
267 and nearby intersections, yet the document fails to identify the specific locations
where these delays would occur or to estimate their duration.

The DEIR looks to a future traffic construction mitigation plan to conclude that
the Project’s construction-related impacts would be mitigated to less than significant
levels. 1d. But this deferral of mitigation also violates CEQA. See CEQA Guidelines 8§
15126.4(a)(1)(B) (“Formulation of mitigation measures should not be deferred until some
future time.”); Communities for a Better Env't, 184 Cal.App.4th at 93. The DEIR
identifies certain items that would be included in the traffic plan, yet the items are vague,
unenforceable and seemingly incapable of lessening the Project’s significant impacts.

For example, the construction plan would include guidance on the number and size of
construction trucks and would identify the location of staging areas and employee
parking. DEIR at 10-35. There is no indication that these measures would do anything to
reduce the Project’s significant construction-related traffic impacts. Mitigation measures
must be fully enforceable through permit conditions, agreements, or other legally-binding
instruments. CEQA Guidelines § 15126.4(a)(2). The DEIR thus provides no substantive
mitigation for the Project’s significant construction-related traffic impacts. The revised
DEIR should analyze and mitigate the Project’s construction-related traffic impacts.

9. The DEIR Failsto Adequately Analyze or Mitigatethe Project’s
Cumulative Transportation I mpacts.

An adequate analysis of a project’s cumulative traffic impacts must necessarily
begin with a thorough and accurate analysis of the Project’s impacts. As discussed
previously, the Project-specific traffic analysis suffers from serious flaws. Because the

much closer to 1.15 persons per vehicle. The DEIR also assumes that only one truck haul
load per day would be needed to construct over 100 residential units and 34,500 square
feet of retail/commercial uses. See Exhibit 7 at 23, 24.
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DEIR substantially underestimates the magnitude of the project-specific impacts, it also
underestimates the Project’s cumulative impacts. The County must first revise the
Project-specific analysis before it can reevaluate cumulative transportation impacts.

The DEIR also fails to adequately evaluate the Project’s cumulative safety-related
impacts. As with the Project-specific analysis, the DEIR focuses exclusively on chain
controls and concludes, incorrectly, that any impacts would be less than significant.
DEIR at 10-46. The closest the DEIR comes to acknowledging the effects of other
projects is the following sentence: “Future nearby projects could result in additional cars
entering and existing SR 267...” 1d. The DEIR makes no attempt to evaluate the safety
of motorists (or bicyclists) or emergency vehicles traveling along, or trying to access SR
267.

The DEIR also errs in its approach to mitigation for the Project’s cumulative
impacts. For impacts to intersections along SR 267, the DEIR asserts the applicant would
pay traffic impact fees to improve roads within the County. DEIR at 10-41,10- 42. For
all of the intersections except the Project Access Road intersection, the DEIR asserts the
payment of fees would reduce impacts to a less than significant level. Id. For the reasons
discussed previously, there is no evidence that the payment of fees would reduce these
impacts. Consequently, the DEIR fails to meet CEQA’s basic requirements.

D. Errorsin the Transportation Analysis Result in Flawsin the DEIR’s
Analysisof Air Quality and Greenhouse Gas Emissions.

Certain of the analyses in the DEIR’s air quality and greenhouse gas
emissions/climate change chapters are based upon information developed for the
transportation and circulation analysis. For example, the air quality and greenhouse gas
analyses state that emissions were estimated using vehicle trips and vehicle miles traveled
(“VMT”). See, eg., DEIR at 11-12, 11-18, 12-10. Yet, a careful review of the DEIR
does not reveal the amount of VMT that would be generated by the Project. Nor does the
DEIR provide any documentation of the assumptions and procedures employed in
developing any VMT estimates. Moreover, for the reasons discussed previously, the
Project’s VMT estimate (whatever it is) is inaccurate because the DEIR underestimates
the Project’s trip generation, particularly with respect to internal trips at the proposed
Project. Correcting those errors will result in higher VMT values. The revised DEIR
must identify VMT. The process used to derive VMT must be explained so that the
public and decision-makers are able to judge the validity of this critical parameter.
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E. The DEIR Failsto Adequately Evaluate the Project’s Contribution to
Climate Change.

The DEIR’s analysis of greenhouse gas (“GHG”) emissions attributable to the
Project is deficient. The document’s conclusion that the Project—which consists of a
large new residential subdivision and more than 30,000 square feet of commercial
development in an undeveloped area—would meet the State’s GHG reduction goals in
2020 is completely lacking in substantial evidence. The document provides no data or
information to substantiate that a new development with estimated emissions of 35,865
metric tons of carbon dioxide (“CO,”) each year is doing its fair share to meet GHG
reduction targets. Moreover, the DEIR relies on an inappropriate way to measure the
significance of the Project’s impacts, underestimates the Project’s GHG emissions,
ignores that the Project conflicts with various relevant GHG-reduction policies, and uses
other flawed analyses. Because the DEIR concludes that the Project would not have a
significant climate-related impact in 2020, it fails to adopt feasible mitigation for the
crucial first phase of development. The DEIR’s proposed mitigation for after 2020 is
likewise deficient. Because the Project’s impact would be significant, the DEIR must
identify and include adequate mitigation measures to reduce or avoid the Project’s
contribution to global warming.

1. The DEIR’s Significance Threshold for Measuring GHG
Emissions|s Flawed.

Determining whether or not a project may result in a significant adverse
environmental effect is a key aspect of CEQA. CEQA Guidelines § 15064(a)
(determination of significant effects “plays a critical role in the CEQA process”). Under
CEQA, agencies use thresholds of significance as a tool for judging the significance of a
Project’s impacts. CEQA Guidelines 88 15064.4, 15064.7. The Supreme Court has
recently weighed in on appropriate thresholds for GHG emissions. In Center for
Biological Diversity v. California Department of Fish and Wildlife (“CBD”), the Court
affirmed reliance on compliance with AB 32’s reduction goals as a valid threshold of
significance when used “as a comparative tool for evaluating efficiency and conservation
efforts.” 2015 WL 7708312, at *10 (Nov. 30, 2015).

Here, the DEIR does not rely strictly on compliance with AB 32 as a threshold.
Rather, the DEIR claims it is relying on a so-called two-tiered threshold standard set by
the Placer County Air Pollution Control District (“PCAPCD”) to reach its finding of no
significance for 2020. See DEIR at 12-9, 12-14, 12-15. However, that GHG threshold,
which was developed in collaboration with the Sacramento Metropolitan Air Quality
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Management District (“SMAQMD?”) and is set forth in SMAQMD’s CEQA Guide, says
nothing about a two-tiered standard. Rather, it recommends a bright line operational
threshold of significance of 1,100 metric tons of CO, per year, which the Project far
exceeds with its anticipated emissions of 35,865 metric tons of CO, per year. Exhibit 10
at 6-10 (SMAQMD CEQA Guide (Nov. 2014)); DEIR at 12-13.

Regardless of other assessments in the DEIR, the DEIR must consider the
exceedance of the 1,100 metric tons of CO, per year as evidence of a significant impact.
Protect the Historic Amador Waterways v. Amador Water Agency (2004) 116
Cal.App.4th 1099, 1109 (“in preparing an EIR, the agency must consider and resolve
every fair argument that can be made about the possible significant environmental effects
of a project, irrespective of whether an established threshold of significance has been
met”). For example, in a November 2013 EIR prepared for the Northstar Mountain
Master Plan, the County found that the project at issue there—which would generate only
a fraction of the annual CO, emissions of the present Project—would result in a
significant impact on global climate change and required mitigation. Exhibit 11 at 16-20
— 16-21 (Northstar Mountain Master Plan DEIR, Chapter 16). The problem of climate
change has not been solved in the last year and a half. Therefore, there is no logical
rationale why the current Project would not similarly have significant GHG emissions in
2020 requiring mitigation. The County may not hide behind a self-serving threshold to
avoid this significant impact.

The DEIR claims PCAPCD (citing a “personal communication”) recommends a
second layer of the threshold to determine whether a project complies with the Air
Resources Board Scoping Plan implementing AB 32’s goals for 2020. DEIR at 12-9.
However, the DEIR provides no evidence to support this assertion, nor to explain why the
Project would comply with the Scoping Plan by achieving a 21.7 percent reduction from
a “no action taken” (“NAT”) or “business as usual” (“BAU”) scenario. Id. As the
Supreme Court explains in CBD, the Scoping Plan’s statewide goal (which, as set forth
below, is not necessarily applicable to new residential projects) is for a 29 percent
reduction from BAU by 2020. CBD, 2015 WL 7708312, at *4. Therefore, even if direct
application of the Scoping Plan’s state-wide efficiency goal were applicable here, which
it is not, the Project would exceed the threshold, because it only provides a 23.2 percent
reduction over BAU. DEIR at 12-4.
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2. Even If the County Could Use Its“Business As Usual”
Approach, the DEIR Failsto Provide Substantial Evidence for
Its Application of that Approach.

Even if the 21.7 percent below BAU were a legitimate means for determining
significance, which it is not, there is no evidence supporting the DEIR’s assumption that
new development that is 21.7 percent below BAU will help achieve California’s emission
reduction objectives. The DEIR’s significance determination mistakenly presumes,
without any support, that emission reduction expectations are the same for existing and
new sources of emissions to meet AB 32 targets. The Supreme Court has rejected this
presumption. CBD, 2015 WL 7708312, at *10-13. Indeed, the Scoping Plan is silent as
to the obligation of new development to mitigate GHG emissions under CEQA. Contrary
to the DEIR’s naked assumptions, as opportunities for reducing emissions from the built
environment are more limited and present greater challenges, expectations for
minimizing emissions from new development, through energy efficiency, renewables,
increased density, mixed use and siting close to transit, should be greater than that of
existing development, where emission reduction opportunities may be more constrained.
Id. at *11.

As recognized by the California Air Pollution Control Officers Association
(“CAPCOA”) in its CEQA and Climate Change White Paper, “greater reductions can be
achieved at lower cost from new projects than can be achieved from existing sources.”
Exhibit 12 (CAPCOA, CEQA & Climate Change) at 33.* Similarly, as one of its reasons
for finding that a proposed 29 percent below BAU threshold of significance “will not
withstand legal scrutiny,” the Attorney General noted that “it seems that new
development must be more GHG efficient than this average, given that past and current
sources of emissions, which are substantially less efficient than this ave